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October 23, 1973

To: THE HONORABLE RONALD REAGAN
Governor of California and
THE LEGISLATURE OF CALIFORNIA

The California Law Revision Commission was directed by
Resolution Chapter 130 of the Statutes of 1965 to make a study
of condemnation law and procedure. The Commission herewith
submits a report containing its tentative recormmendations
relating to one aspect of this study—condemnation authority of
state agencies.

This report is submitted at this time so that interested persons
will have an opportunity to study these recommendations in
connection with the general legislation tentatively recommend-
ed by the Commission. See Tentative Recommendation Relat-
ing to Condemnation Law and Procedure—The Eminent
Domain Law (January 1974), to be reprinted in 12 CAL. L.
REVISION COMM’N REPORTS 1 (1974). Comments on this report
will be considered along with the comments the Commission
receives on the general legislation and will be taken into ac-
count by the Commission in formulating its final recommenda-
tion to the 1975 Legislature. Communications concerning this
report should be addressed to the California Law Revision Com-
mission, School of Law, Stanford, California 94305.

Respectfully submitted,
JoHN D. MILLER
Chairman
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BACKGROUND

Twelve state agencies are authorized by statute to exercise
the power of eminent domain.! Nevertheless, the acquisition of
necessary property for many of these agencies is in fact
accomplished by the Public Works Board through the Property
Acquisition Law.?

During recent years, there has been extensive study of the
state property acquisition program and, specifically, of the
extent to which property acquisition should be accomplished
exclusively through the Property Acquisition Law rather than
by individual state agencies.®* The question whether an
individual state agency should itself acquire the property it
needs for its activities or should acquire such property only
through the Property Acquisition Law is one that the
Commission has not undertaken to resolve. The Commission
has, however, in the course of its study of eminent domain law
reviewed all the statutes relating to condemnation of property
for state purposes.

RECOMMENDATIONS

The Commission has determined that the statutes granting
condemnation authority to state agencies should be revised to
elimingte the grants of condemnation authority to state
agencies that do not now exercise such authority. This will
restrict such grants to those agencies now actually engaged in
the property acquisition function and will leave the policy
decision as to which agencies should continue to engage in this
function for later legislative decision. Specifically, the
Commission makes the following recommendations:

(1) The Department of Transportation, Department of
Water Resources, Regents of the University of California, and
Reclamation Board (on behalf of the Sacramento and San

! The agencies authorized to condemn are the Adjutant General (MiL. & VET. CODE
§ 437), Department of Aeronautics (PUB. UTIL. CODE §§ 21633-21635), Trustees of
the California State University and Colleges (Epuc. CODE § 24503), Department
of Fish and Game (FisH & GAME CODE §§ 1348-1349), Department of General
Services (GOVT. CODE §§ 14661-14662), State Lands Commission (PUB. RES. CODE
§ 6808), Department of Parks and Recreation (Govt. CODE § 54093; PuB. REs.
CODE §§ 5006, 5006.2; STS. & HwYSs. CODE § 887.2), Department of Transportation
(STS. & Hwys. CODE §§ 102, 103.5, 104-104.4, 104.6, 30400-30413; WATER CODE
§ 8304), Public Works Board (GovT. CODE § 15854), Reclamation Board (WATER
CoODE §4§ 8590, 8593-8595), Regents of the University of California (EDUC. CODE
§ 23151), and Department of Water Resources (WATER CODE §§ 250-256, 258-259,
345--346, 11575-11592).

2 GovT. CODE §§ 15850-15866.

3 E.g., CALIFORNIA LEGISLATIVE ANALYST, A SURVEY OF LAND ACQUISITION AND
Di1SPOSAL BY STATE AGENCIES (1969).
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1060 CALIFORNIA LAW REVISION COMMISSION

Joaquin Drainage District) should continue to be authorized by
statute to condemn for their purposes.

(2) Condemnation of property for all other state purposes
should be a responsibility of the Public Works Board under the
Property Acquisition Law. This recommendation will eliminate
the delegation of eminent domain authority to those agencies
that do not now exercise such authority: the Adjutant General,
Department of Aeronautics, Trustees of the California State
University and Colleges, Department of Fish' and Game,
Department of General Services, State Lands Commission, and
Department of Parks and Recreation.

(3) The statutes relating to the exercise of the power of
eminent domain by state agencies should be revised to conform
to the proposed general legislation relating to eminent domain.
See Tentative Recommendation Relating to Condemnation
Law and Procedure—The Eminent Domain Law (January
1974), to be reprinted in 12 CAL. L. REVISION COMM'N REPORTS
1 (1974). The general eminent domain provisions have been
carefully drafted to cover in a comprehensive manner all
aspects of condemnation law and procedure. The object of
providing one comprehensive eminent domain law will be
defeated, however, unless inconsistent and duplicating
provisions are deleted from the statutes governing
condemnation of property for state purposes.* If these
conforming revisions are not made, there will be continuing
confusion over the extent to which the inconsistent provisions
remain in effect or are impliedly repealed.

PROPOSED LEGISLATION

The Commission’s recommendations would be effectuated by
enactment of the following measure:

An act to amend Sections 23151 and 24503 of, and to repeal
Section 23152 of, the Education Code, to amend Section
1348 of the Fish and Game Code, to amend Section 4054
of the Food and Agricultural Code, to amend Sections
8324, 14662, 14715, 15853, 15854, and 54093 of, to add
Section 15855 to, and to repeal Sections 14661, 158541,
15855, 15856, 15858, and 15859 of, the Government Code,
to amend Section 437 of, and to repeal Section 438 of, the
Military and Veterans Code, to amend Sections 5006,

4 The provisions of the general legislation that supersede repealed sections or deleted
portions of sections are indicated in the Comments that follow the sections of the
proposed legislation included in this report.
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6210.9, and 6808 of, and to repeal Section 5006.1 of, the
Public Resources Code, to amend Section 21633 of, and
to repeal Section 21635 of, the Public Utilities Code, to
amend Sections 102, 103.5, 104.15, 135, 146.5, 887.2, 30401,
and 30402 of, to repeal Sections 103, 104.1, 104.2, 104.3,
104.7, 30403, 30404, and 30405 of the Streets and
Highways Code, and to amend Sections 250, 252, 8304,
8590, 8593, and 11580 of, and to repeal Sections 251, 251.1,
254, 255, 256, 8590.1, 8594, 8595, 11575.1, 11575.2, 11581,
11582, 11583, and 11587 of, the Water Code, relating to
eminent domain.

The people of the State of California do enact as follows:

University of California

Education Code § 23151 (amended)

SECTION 1. Section 23151 of the Education Code is
amended to read:

23151. The Regents of the University of California may
eendemn acquire by eminent domam any property er
interest therein for the publie and
necessary to carry out any of the powers or functions of the
University of California under the provisions of the Gede
of Givil Proecedure relating to eminent demain. The
Regents of the University of California shall not
commence any such proceeding in eminent domain unless
it first adopts & reselution by a two-thirds vote deelaﬁ-ﬁg
thet the publie interest and neeessity require the
aequisition; eonstruetion or eompletion by the Regeﬁtﬂ of
the University of Galifernia of the publie imprevement for
whieh the property or interest therein is required and that
the property or interest therein deseribed in sueh
resolution i3 neeessary for the publie improvement a
resolution that meets the requirements of Article 2
(commencing with Section 1245.210) of Chapter 4 of Title
7 of Part 3 of the Code of Civil Procedure .

Comment. Section 23151 is amended to make clear that the
condemnation authority of the Regents of the University of
California is broad enough to acquire any property or right or
interest in property necessary to carry out the functions of the
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1062 CALIFORNIA LAW REVISION COMMISSION

University of California even though the property is to be
acquired for a project that does not clearly fall within the
former language “public buildings and grounds of the
University of California.” In some cases, a particular statute may
expressly grant the Regents of the University of California the
power of eminent domain for a particular purpose. £.., EDUC.
CopE §23582.1. These specific grants of condemnation
authority are not to be construed to limit the broad grant of such
authority under Section 23151.

Before the Regents may commence an eminent domain
proceeding, it must adopt by a two-thirds vote a resolution of
necessity that satisfies the requirements of the Eminent
Domain Law. These requirements are found in Code of Civil
Procedure Section 1245.210 et seq. See also CODE Civ. PROC.
§§1240.040 (resolution of necessity required), 1250.310
(contents of complaint).

Education Code § 23152 (repealed)

SEC. 2. Section 23152 of the Education Code is
repealed.

23152 The resolution of the Regents of the University
of California shall be eonelusive evidenee: :

{a) Of the publie neeessity of such propesed publie
improvement:

{b) Thet such property or interest therein is neeessary
therefor

{e) That such propesed publie improvement s planned
or loeated in & manner which will be mest eompatible with

Comment. Section 23152, specifying the effect given to the
resolution of necessity of the Regents of the University of

California, is superseded by Code of Civil Procedure Section
1245.250.

California State University and Colleges

Education Code § 24503 (amended)

SEC. 3. Section 24503 of the Education Code is
amended to read:

94503. The board, for the purposes of this article
(commencing with Section 24501), has power and is
hereby authorized, in addition to and amplification of all
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other powers conferred upon said board by the
Constitution of the State of California or by any statute of
the State of California:

(a) To acquire subject to the Property Acquisition Law,
Part 11 (commencing with Section 15850) of Division 3 of
Title 2 of the Government Code, by grant, purchase, gift,
devise, orlease, erbyt—hee*efetseef%heﬂghtefemmen%
dem&rn— and to hold and use any real or personal property
necessary or convenient or useful for the carrying on of
any of its powers pursuant to the provisions of this article
(commencing with Section 24501).

(b) To construct, operate and control any project.

(c) To fix rates, rents or other charges for the use of any
project acquired, constructed, equipped, furnished,
operated or maintained by the board, or for services
rendered in connection therewith, and to alter, change or
modify the same at its pleasure, subject to any contractual
obligation which may be entered into by the board with
respect to the fixing of such rates, rents or charges.

(d) To enter into covenants to increase rates or charges
from time to time as may be necessary pursuant to any
such contract or agreement with the holders of any bonds
of the board.

(e) At any time and from time to time, with the
approval of the State Board of Control, to issue revenue
bonds in order to raise funds for the purpose of
establishing any project or of acquiring lands for any
project, or of acquiring, constructing, improving,
equipping or furnishing any project, or of refinancing any
project, including payment of principal and interest on
revenue bond anticipation notes, or for any combination
of such purposes, which bonds may be secured as
hereinafter provided.

(f) At any time and from time to time, with the
approval of the State Board of Control, to issue revenue
bond anticipation notes pursuant to Section 24503.1.

BJ%Qé%GevemmemGede-theﬁghte{:eﬁnﬂeﬂt
domain for the econdemnation of private property or any
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1064 CALIFORNIA LAW REVISION COMMISSION

B> (g) To adopt such rules and regulations as may be
necessary to enable the board to exercise the powers and
to perform the duties conferred or imposed upon the
board by this article (commencing with Section 24501).

4> (h) Nothing contained in this section or elsewhere
in this article shall be construed directly or by implication
to be in anywise in derogation of or in limitation of powers
conferred upon or existing in the board by virtue of
provisions of the Constitution or statutes of this state.

Comment. Section 24503 is amended to delete the reference
to the power of eminent domain since the Trustees of the
California State University and Colleges have no independent
condemnation authority. The Public Works Board may
condemn property for state college purposes with the consent
of the trustees. GovT. CODE §§ 15853-15855. Cf EpUC. CODE
§¢ 23752, 23752.4, 24503 (acquisition of property for specified
purposes pursuant to Property Acquisition Law).

Department of Fish and Game

Fish & Game Code § 1348 (amended)

SEC. 4. Section 1348 of the Fish and Game Code i}
amended to read:

1348. The beard shall autherize the acquisition of such
lands, rights in land, water, or water rights as may be
approved by the Wildlife Conservation Board asnecessary
to carry out the purposes of this chapter : Fhe beard may
autherize sueh aequisition by the department; but the
department shall not sequire any of sueh property by
eminent domain proeeedings exeept such property as may
be neeessary to provide aceess roads or rights of way te
areas to be used for fishing the coastal waters of the Paeifie
Oecean; and then only if the beard of supervisers of the
affeeted eounty has agreed by reselution te sueh
proeeedings for each pareel of land and has further agreed
by reselution to maintain the read or right of way- The
beard may autheorize sueh aequisition shall be made only
by the State Public Works Board; whiek is hereby
empeowered to effeet such aequisitions pursuant subject to
the Property Acquisition Aet Law, Part 11 (commencing
with Section 15850) of Division 3 of Title 2 of the
Government Code .
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Comment. Section 1348 is amended to delete the acquisition
authority of the Department of Fish and Game and the
restrictions on the acquisition authority of the department and
to require that the property acquisitions approved by the
Wildlife Conservation Board be accomplished only through the
Public Works Board, subject to the provisions of the Property
Acquisition Law. See GovTr. CODE § 15830 et seq. Such
acquisition may be by eminent domain. GovT. CODE § 15854.

District Agricultural Associations

Food & Agricultural Code § 4054 (amended)

SEC. 5. Section 4054 of the Food and Agricultural Code
is amended to read:

4054. If the board of an association, by resolution
adopted by vote of two-thirds of all its members, finds and
determines that the public interest and necessity require
the acquisition of any building or improvement which is
situated on property that is owned by the association, in
trust or otherwise, or of any outstanding rights to such
property, the asseeiation may; with the approval of the
department and the association, seguire such building,
improvement, or outstanding rlghts by eondemnsation
may be acquired by eminent domain pursuant to the
Property Acquisition Law, Part 11 (commencing with
Section 15850) of Division 3 of Title 2 of the Government
Code .

The use by the association of its property shall be
considered a more necessary public use than the use of the
property by any grantee, lessee, or licensee for the
purposes which are specified in Section 4051 of this
chapter.

Notwithstanding any provision of Sections 14256 and
14792 of the Government Code, the board of an
association, by resolution adopted by vote of two-thirds of
all its members, may purchase materials and lease
equipment for not in excess of twenty thousand dollars
($20,000) when such purchase or lease is made 'in
conjunction  with  donated labor  construction
improvements on the grounds of the association.
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Comment. Section 4054 is amended to conform to the policy
expressed in Section 15855 of the Government Code that a
district agricultural association has no independent
condemnation authority. The Public Works Board may
condemn property needed by the association. GOVT. CODE
§¢§ 15853-15855. See also FooD & AGRI. CODE §4051(b)
(property acquisitions subject to Property Acquisition Law).

Department of Commerce—California Industry and
World Trade

Government Code § 8324 (amended)

SEC. 6. Section 8324 of the Government Code is
amended to read:

8324. The Department of Commerce may do any or all
things which it may deem necessary, useful, or convenient
in carrying out the objects and purposes of this chapter ;.
exeept thet it shall net exereise the The power of eminent
domain er issse may not be exercised nor may bonds of
any nature be issued to carry out the objects and purposes
of this chapter . ‘

Comment. Section 8324 is amended to make clear that the
power of eminent domain may not be exercised to carry out the
objects and purposes of this chapter. Absent this amendment,
it could be argued that property could be taken by eminent
domain for such objects and purposes under the Property
Acquisition Law (Section 15850 et seq. ).

Director of General Services

Government Code § 14661 (repealed)

SEC. 7. Section 14661 of the Government Code is
repealed.
name of the state econdemnation proecedings for the
sequiring of any land autherized by law to be obtained for
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Comment. Section 14661 is obsolete because condemnation
of real property for state agencies is to be accomplished by the
Public Works Board under the Property Acquisition Law
(Section 15850 et seq. ) with the exception of condemnations by
those agencies that have been specifically authorized to
condemn property under independent statutory grants.
Agencies of the state, other than the Public Works Board, that
may condemn property are the Department of Transportation
(Sts. & Hwys. CoDE §§ 102 and 30400), the Department of
Water Resources (WATER CODE §§ 250 and 11575), the Regents
of the University of California (Epuc. CODE § 23151), and the
Reclamation Board (Sacramento and San Joaquin Drainage
District) (WATER CODE § 8593).

Government Code § 14662 (amended)

SEC. 8. Section 14662 of the Government Code is
amended to read: :

14662. The Director of General Services may acquire ;
by eendemnation or other means; any easements or
rights-of-way which he determines to be necessary for the
proper utilization of real property owned or being
acquired by the state.

This section does not apply to land, easements, or
rights-of-way to be acquired by the Department of Publie
Werks Transportation .

Comment. Section 14662 is amended to delete the reference
to the power of eminent domain because the Director of
General Services has no independent condemnation authority.
All acquisitions by eminent domain for the state are
. accomplished by the Public Works Board with limited
exceptions. See GovT. CODE §§ 15853-15855. Contracts for the
acquisition of real property by state agencies require approval
of the Director of General Services. See GovT. CODE § 11005.

State Establishments in Napa County

Government Code § 14715 (amended)

SEC. 9. Section 14715 of the Government Code is
amended to read:

14715. The Veterans’ Home of California, for all
purposes including irrigation and domestic, shall have the
first and prior right to all available water stored in Rector
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1068 CALIFORNIA LAW REVISION COMMISSION

Dam on state property in Napa County. Said right shall be
prior to any allocation of said waters for the use of any
other state institutions, including the State Game Farm
and the Napa State Hospital. In the event that there is
more water available than necessary to meet the
requirements of the Veterans’ Home of California, the
department may take and conduct from the dam such
quantity of surplus water as may be determined by the
Department of Water Resources to be necessary for the
use of the Napa State Hospital and other state
establishments located in the County of Napa, including
the State Game Farm, and ey aequire rights-of-way may
be acquired, pursuant to the Property Acquisition Law,
Part 11 (commencing with Section 15850) of Division 3 of
Title 2, by purchase, lease, or condemnation for that
purpose.

Comment. Section 14715 is amended to conform to the
policy expressed in Section 15855 that condemnation of
property for state purposes generally be accomplished by the
Public Works Board under the Property Acquisition Law
(Section 15850 et seq. ).

Property Acquisition Law
Government Code § 15853 (amended)

SEC. 10. Section 15853 of the Government Code is
amended to read:

15853. (a) The board shell is authorized to select and
acquire, in the name of and on behalf of the state, with the
consent of the state agency concerned, suiteble and
adeguate the fee or any lesser right or interest in any real
property necessary for sueh purpeses as may be speetﬁed
in the legislation meking fupds evaieble
aeguisition any state purpose or function .

(b) Where moneys are appropriated by the budget act
for any fiscal year or by any other act for the acquisition
of land or other real property, either (1) subject to the
provisions of the Property Acquisition Law ; or (2) for any
state agency for whom property is acquired by the board,
such moneys and acquisitions shall be subject to the
provisions of this part and said such moneys shall be
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expended in accordance herewith; with the provisions of
this part, notwithstanding any other provisions of law.

The board may aequire any interest in real property
pursuant to this part whieh it deems advisable:

(¢c) The board may acquire furnishings which the
owner thereof agrees to sell and which are contained
within improvements acquired by the board. Cost of
acquisition of such furnishings shall be charged to the
appropriation available for acquisition of the real
property. :

Comment. Section 15853 is amended to make clear that the
Public Works Board may acquire property for any public use by
the state. With some significant exceptions, the Public Works
Board is the agency that condemns property needed for the use
of the state. See Section 15855.

Property may be acquired only with the approval of the
agency for which the board undertakes the acquisition. This
generalizes a comparable restriction formerly found in Section
15854.1. Cf. FisH & GAME CODE § 1348 (approval of Wildlife
Conservation Board required) . See also Sections 14730 (index or
record of title of lands owned or acquired by the state), 15791
(purchase of improved property in lieu of construction).

The broad authority granted by Section 15833 is not limited
by other specific grants of condemnation authority.

Government Code § 15854 (amended)

SEC. 11. Section 15854 of the Government Code is
amended to read:

15854. Property shall be acquired pursuant to this part
by condemnation in the manner provided for in Title 7
(commencing with Section 323% 1230.010) of Part 3 of the
Code of Civil Procedure, and all money paid from any
appropriation made pursuant to this part shall be
expended only in accordance with a judgment in
condemnation or with a verdict of the jury or
determination by the trial court fixing the amount of
compensation to be paid. This requirement shall not apply
to any of the following:

(a) Any acquisitions from the federal government or its
agencies.

(b) Any acquisitions from the University of California
or other state agencies.
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(c) The acquisitions of parcels of property, or lesser
estates or interests therein, for less than five thousand
dollars ($5,000), unless part of an area made up of more
than one parcel which in total would cost more than five
thousand dollars ($5,000) which the board by resolution
exempts from this requirement.

(d) Any acquisition as to which the owner and the state
have agreed to the price and the State Public Works Board
by unanimous vote determines that such price is fair and
reasonable and acquisition by condemnation is not
necessary.

(e) Any acquisition as to which the owner and the State
Public Works Board have agreed to arbitrate the amount
of the compensation to be paid in accordance with
Chapter 3 12 (commencing with Section 12730}
1273.010) of Title 7 of Part 3 of the Code of Civil
Procedure.

Comment. Section 15854 is amended to conform the
references in the introductory clause and in subdivision (e) to
the numbering of the new eminent domain statute.

Government Code § 15854.1 (repealed)

SEC. 12. Section 15854.1 of the Government Code is
repealed.

15854-1- The board shall net seleet or aequire a site for
the use of the Galifornia State University and Celleges
unless; prior to the seleetion; the trustees heve; by
reseluheﬁ-&ppfeveéeft-heseleeheﬂe?thesﬁe- :

Comment. Section 15854.1 is superseded by the general
requirement that the Public Works Board may acquire property
only with the consent of the agency concerned. See Section
15853.

Government Code § 15855 (repealed)
SEC. 13. Section 15855 of the Government Code is

repealed.
15855 Before i eendemnation
the beeard shall adopt a resolution deelaring
that publie interest and neeessity ires the aequisition;
eonstruetion; oF i by the State of the
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therein is required and that the real preperty or interest
éhefemdeseﬁbedmt-hefese-luhentsﬁeeessafyfef%he

tmprovement:

The resolution of the board shall be eonelusive evidenee:
.(-&-}Ofthepubﬁeﬂeeessityef%hepfepeseépub}ie
pproverment:

by That the real property or interest therein i3
neeessary for the improvement

{e> Fhat the improvement is planned or loeated i1 a
manner whieh will be eompatible with the greatest publie
good and the least private injury-

Comment. Section 15855 is superseded by the more general
provisions of the Eminent Domain Law. See COpE C1v. PROC.
§§ 1240.040 and 1245.210 et seq.

Government Code § 15855 (added)

SEC. 14. Section 15855 is added to the Government
Code, to read:

15855. (a) Notwithstanding any other provision of
law, except as provided in subdivision (b), the State Public
Works Board is the only state agency that may exercise the
power of eminent domain to acquire property needed by
any state agency for any state purpose or function.

(b) Subdivision (a) does not affect or limit the right of
the Department of Transportation, Department of Water
Resources, State Reclamation Board, or the Regents of the
University of California to exercise the power of eminent
domain.

Comment. Section 15855 provides that the Public Works
Board is the only agency that may condemn property needed
for state purposes subject to the following exceptions:

(1) The Department of Transportation. See STS. & Hwys.
CoDE §§ 102 (state highway) and 30100 (toll bridges).

(2) The Department of Water Resources. See WATER CODE
§§ 250 and 11575 (state dam and water projects).

(3) The Reclamation Board. See WATER CODE § 8593
(Reclamation Board condemns for Sacramento and San Joaquin
Drainage District).

(4) The Regents of the University of California. See EDUC.
CobDE § 23151 (University of California); CAL. CONST., Art. IX,

§9.
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Section 15855 supersedes former provisions of numerous
codes that granted various agencies of the state independent
condemnation authority. E.g., provisions formerly found in
FisH & GAME CODE § 1348 (Department of Fish and Game);
GovT. CoDE §§ 14661-14662 (Director of General Services),
54093 (Department of Parks and Recreation); MIL. & VETS.
CoDE §437 (Adjutant General); PuB. REs. CODE §§ 5006
(Department of Parks and Recreation), 6808 (State Lands
Commission).

Government Code § 15856 (repealed)

SEC. 15. Section 15856 of the Government Code is
repealed. :

15856: In any eondemnation proeceeding brought for
the aequisition of real property pursuent te this par; the
use for whieh the property is condemned shall be deemed
& publie use mere neeessary than any other publie use to
whieh the property is devoted at the Hime the aetion 15
eommeneed:

Comment. Section 15856 is superseded by Code of Civil
Procedure Section 1240.640.

Government Code § 15858 (repealed)

SEC. 16. Section 15858 of the Government Code is
repealed.

15858: Whenever property which is devoted to or held
for sorne other publie use for which the power of eminent
domain mey be exereised is taken for state purpeses
pursuant to this part; with the eonsent of the persen or
ageney in eharge of sueh other publie use; the board mey
condemn other renl property and exchange it with sueh
other person or ageney for the real property to be taken
for state purpeses: Fransfer of the property se aequired
shell be made in aceordanee with the stipuletion entered
into pursuant to Seetion 15857

Comment. Section 15858 is superseded by Code of Civil
Procedure Section 1240.310 et seq. See especially CODE CIv.
Proc. § 1240.320 and Comment thereto.
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Government Code § 15859 (repealed)

SEC. 17. Section 15859 of the Government Code is
repealed.

15859: TFhe beard may abanden any econdemnation
preeeceding: Nothing in this part ex-tends the Hme
speeified in Seetion 12664 of the Gode of Givil Preeedure
fer the abandenment of eondemnation proeeedings:

Comment. Section 15859 is superseded by Code of Civil
Procedure Section 1268.510 (right to abandon eminent domain
proceeding). See also CODE C1v. PRocC. §§ 1268.610 and 1268.620
(litigation expenses and damages upon dismissal).

Department of Parks and Recreation

Government Code § 54093 (amended)

SEC. 18. Section 54093 of the Government Code is
amended to read:

54093. The Department of Parks and Recreation, on
behalf of the State, may acquire by appropriate means ;
ineluding by right of eminent domsain; easements in
property owned, operated or controlled by any city,
county or other local agency in order to provide free
public ‘access to any public beach. However, any such
easement shall terminate if the property is developed by
the city, county or other public agency in a manner which
would not be compatible with the use of such easement for
access purposes and if the city, county or other public
agency refunds to the State the amount of money the State
paid for such easement.

Comment. Section 54093 is amended to delete the reference
to the power of eminent domain since the Department of Parks
and Recreation has no independent condemnation authority.
Any condemnation of property for the Department of Parks
and Recreation is to be accomplished by the Public Works
Board. See GovT. CODE §§ 15853-15855. The state’s right to
condemn property owned by local public entities is expressed
more generally in Code of Civil Procedure Sections 1240.510 et
seq. and 1240.610 et seq. (acquisition of property appropriated
to public use).
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Adjutant General

Military & Veterans Code § 437 (amended)

SEC. 19. Section 437 of the Military and Veterans Code
is amended to read:

437. Under the provisions of the Gede of Givil
Procedure relating to eminent demain; the The Adjutant
General, in the name of the people of the State of
California, with the approval of the Department of
General Services, may eemdemn acquire any property
necessary for armory purposes. Arsmeries are
deelared to be publie uses:

Comment. Section 437 is amended to delete the authority of
the Adjutant General to exercise the power of eminent domain
since the Adjutant General no longer has this power. The Public
Works Board is the only state agency that may condemn
property needed for armory purposes. See Govr. CODE
§§ 15853-15855.

The last sentence of Section 437, declaring armories a public
use, is deleted as unnecessary. See CODE C1v. PRoC. § 1240.010.

Military & Veterans Code § 438 (repealed)

SEC. 20. Section 438 of the Military and Veterans Code
is repealed.

438 Prier te the commeneement of eondemnation
pfeeeedmgs-%heAdju%&ntGeﬁem}shaHdee}&retn%hng
that the publie interest and neeessity require the purehase
eraeqmsaﬁeneft—hepreper&bythesta@e&peﬂﬁ}mgmth
the Department of General Serviees; sueh deelaration
sh&llbeprm%eeﬂdeﬁee-(a-}efthepubheﬂeeesmfy
%f%heaeqmﬁheﬁefsaehprepeﬂr-(-b-)-%h&tsuehprepeﬂy

Comment. Section 438 is superseded by the more general
provisions of the Eminent Domain Law. See CODE CIv. PROC.
§§ 1240.040 and 1245.210 et seq.
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Department of Parks and Recreation

Public Resources Code § 5006 (amended)

SEC. 21. Section 5006 of the Public Resources Code is
amended to read:

5006. The department, with the consent of the
Department of Finance, may acquire by purehase or by
condemnation proeecedings brought in the name of the
peeple of the State of Galifornia title to or any interest in
real and personal property which the department deems
necessary or proper for the extension, improvement, or
development of the state park system. Fhe department
shell atternpt to purchase property by negetiation with the

Comment. Section 5006 is amended to delete the authority
of the Department of Parks and Recreation to exercise the
power of eminent domain since the Department of Parks and
Recreation no longer has this power. Acquisitions by eminent
domain for the state parks are made by the Public Works Board.
GovT. CODE §§ 15853-15855.

The last sentence of the first paragraph has been omitted as
unnecessary in view of later enacted Government Code Section
7267.1.

The provision requiring condemnation under the Code of
Civil Procedure is omitted as unnecessary. See CODE CIv.
ProC. § 1230.020 (law governing exercise of eminent domain
power).

The requirement that the Director of Parks and Recreation
declare the public interest, necessity, and propriety of the
acquisition for the state park system is superseded by the more
general provisions of the Eminent Domain Law. See CODE CIv.
Proc. §§ 1240.040 and 1245.210 et seq.

2 5 275
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Public Resources Code § 5006.1 (repealed)

SEC. 22. Section 5006.1 of the Public Resources Code is
repealed.

80061 The deelaration of the direetor shall be prima

{8y Of the publie neeessity of such propesed

aegsibion-
{b) That sueh real or persenal property or interest
i in 1S neeessary therefor
te)} That such propesed aequisition is plenned or
loeated in & manner whiek will be mest eempatible with
Comment. Section 5006.1, specifying the effect given a
declaration of necessity of the Director of Parks and Recreation,
is superseded by provisions of the Eminent Domain Law. Under
these provisions, the Public Works Board adopts a resolution of
necessity for property required by the department and that
resolution is given conclusive effect on the issues formerly
mentioned in this section. See CODE CIv. PROC. §§ 1240.040 and
1245.210 et seq. See especially CODE Civ. PROC. § 1245.250. See
also GovT. CODE §§ 15853-15855.

State Lands Commission

Public Resources Code § 6210.9 (amended)

SEC. 23. Section 6210.9 of the Public Resources Code is
amended to read:

6210.9. If the State Lands Commission has public land
for sale to which there is no access available, it may, in the
name of the State, acquire by purchase, lease, gift, or
exchange ; or; if all negotiations fail; by eondemnation; a
right of way or easement across privately owned land or
other land that it deems necessary to provide access to
such public land.

Comment. Section 6210.9 is amended to delete the authority
of the State Lands Commission to exercise the power of
eminent domain since the State Lands Commission no longer
has this power. Acquisitions of property by eminent domain for
the purposes of Section 6210.9 are to be accomplished under the
Property Acquisition Law by the Public Works Board. See
GovT. CODE §§ 15853-15855.



STATE CONDEMNATION —TENTATIVE RECOMMENDATION 1077

Public Resources Code § 6808 (amended)

SEC. 24. Section 6808 of the Public Resources Code is
amended to read:

6808. The commission, if it deems such action for the
best interests of the State, may eendemn; acquire ; and
possess in the name of the State any right of way or
easement, including surface rights, for any operation
authorized or contemplated under this chapter, that may
be necessary for the development and production of oil
and gas from State-owned land and for their removal,
transportation, storage, and sale. Fhe eomrission may; for
sueh purpeses; in the name of the people of the State;
institute eondemnation proeeedings pursuant to Seetion
14 of Artiele I of the Constitution and the Gede of Givil
Proeedure relating to eminent domsain- The aequisition of
sueh interests is hereby deelared a publie use:

Prier to the institution of sueh econdemnation
proeecedings; the eommission shall adopt & reselutien
aequisition of sueh interest in lands for the purpese of

of the duties vested in the eommission by this
chapter and that the interest in the lands deseribed in the
reselution is neeessary therefer: The resolution shell be

{a)r Of the publie neeessity of such propesed publie use:

b} Thet such property is necessary therefor:

{e} That sueh propesed publie use is planned or loeated
in the manner whieh is most ecompatible with the greatest

Comment. Section 6808 is amended to delete the authority
of the State Lands Commission to exercise the power of
eminent domain since the State Lands Commission no longer
has this power. Acquisitions of property by eminent domain for
the purposes of Section 6808 are to be accomplished under the
Property Acquisition Law by the Public Works Board. See
Govt. CoDE §§ 15853-15855.

The provision of Section 6808 declaring acquisitions under

authority of this section a public use is deleted as unnecessary.
See Copk Civ. Proc. § 1240.010.
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The provision requiring condemnation under the Code of
Civil Procedure is deleted as unnecessary. See CODE CIv. PROC.
§ 1230.020 (law governing exercise of power of eminent
domain).

The requirement of a resolution of necessity and the
specification of its effect is superseded by the more general
provisions of the Eminent Domain Law. Under those
provisions, the resolution is adopted by the Public Works Board
and is given conclusive effect on the matters formerly referred
to in Section 6808. See CODE Civ. PRoc. §§1240.040 and
1245.210 et seq. See especially CoDE CIv. PROC. § 1245.250.

Department of Aeronautics

Public Utilities Code § 21633 (amended)

SEC. 25. Section 21633 of the Public Utilities Code is
amended to read:

21633. For the purposes of this article, the department,
by purchase, gift, devise, lease, eeﬁdemﬁ&t-len- or
otherwise, may acquire real or personal property, or any
interest therein , including easements in airport hazards or
land outside the boundaries of an airport or airport site;
neeessary to permit safe and efficient operation of the
airperts or to permit the removal;, elimination;
obstruetion/marking; or ebst-ruehem‘l-ng-ht—mg of airpert
hazards; or to prevent the establishment of airport hazards
any property described in Section 21652 .

Comment. Section 21633 as amended continues the
authority of the Department of Aeronautics to acquire property
for airport purposes but deletes the authority of the department
to exercise the power of eminent domain. Acquisitions by
eminent domain are accomplished under the Property
Acquisition Law through the Public Works Board. See GOVT.
CoDE §§ 15853-15855. The reference to Section 21652, which is
substituted for the deleted portion of Section 21633, continues
the authority of the department to acquire property (other than
by eminent domain) for the elimination of airport hazards.

2 5 310
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Public Utilities Code § 21635 (repealed)

SEC. 26. Section 21635 of the Public Utilities Code is
repealed.

21635 In the econdemnation of property; the
department shall proceed in the name of the state in the
manner provided by the Gede of Givil Proeedure: For the
purpese of malking surveys and examinetions relative to
any eondemnation proecedings; it is lawful to enter upen
&nyl&nd—?hepewere{;t‘hedep&ﬁmer&byeeﬁdemﬁahen-
to aequire or require the reloeation of any
htghwa‘yhmmﬂ-pﬁae-eenéutt-w&es-eables-peles-m&da}l
other faeilities and equipment or other property held for
erdeveted%eapu-bheuseshaﬂbee*ere&sedeﬂly&&er%he
eourt in which the econdemnation preeceedings are
pending finds that the taking or reloeation for the publie
useefthedepa*t—mentrsefgre&terpubheneeess&yt—h&n
the publie use for whieh the property is presently held or
used- The eourt may fix the terms and conditions for the

enjeyment of a richt of eommeon use; in lieu of taking or
releeation; as it determines will best suit the publie

interest and neeessity-

Comment. Section 21635 is not continued. The Department
of Aeronautics may not condemn property in the name of the
state. See Comment to Section 21633. The rules governing the
conduct of eminent domain proceedings generally are
prescribed in the Eminent Domain Law. See CODE CIv. PROC.
§ 1230.020 (law governing exercise of eminent domain power).
‘Particular aspects of Section 21635 are dealt with in the sections
of the Code of Civil Procedure indicated below.

Section 21635 New Provisions

Entry for survey and examination § 1245.010 et seq.
More necessary use requirement .. § 1240.610 et seq.
Right of common use.........ccccuceu.... § 1240.510 et seq.

2 5 325




1080 CALIFORNIA LAW REVISION COMMISSION

Department of Transportation

Streets & Highways Code § 102 (amended)

SEC. 27. Section 102 of the Streets and Highways Code
is amended to read:

102. In the name of the people of the State of
California, the department may eendemn acquire by
eminent domain any property necessary for State highway
purposes ;. under the provisions of the Cede of Givil
Procedure relating to eminent domain; any real preperty
or interest therein which it is autherized to aequire- The
department shell net eommenee any sueh preoeeeding in
eminent domain unless the eommission first adopts a

Comment. The deleted portions of Section 102 are
superseded by provisions of the Eminent Domain Law. See
Copbe Civ. ProC. §§1230.020 (law governing exercise of
eminent domain power), 1235.170 and 1240.110 (right to
acquire any necessary right or interest in any type of property),
1240.040 and 1245.210 et seq. (resolution of necessity).

Streets & Highways Code § 103 (repealed)

SEC. 28. Section 103 of the Streets and Highways Code
is repealed.

103: The resolution of the ecommission shall be
_ ta) Of the publie necessity of sueh propesed publie
mprevement:

b}y That suek real property or intcrest therein is
neeessary therefor-

tey That sueh propesed publie improvement is planned
or leeated in a manner whieh will be most compatible with

Comment. The substance of Section 103 is continued in
Code of Civil Procedure Section 1245.250.
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Streets & Highways Code § 103.5 (amended)

SEC. 29. Section 103.5 of the Streets and Highways
Code is amended to read:

103.5. Fhe Subject to Sections 1240.670, 1240.680, and
1240.690 of the Code of Civil Procedure, the real property
which the department may acquire by eminent domain, or
otherwise, includes any property dedicated to park
purposes, however it may have been dedicated, when the
commission has determined by suehk resolution that such
property is necessary for State highway purposes.

Comment. Section 103.5 is amended to make reference to

‘provisions that limit the right to acquire park property under
Section 103.5.

Streets & Highways Code § 104.1 (repealed)

SEC. 30. Section 104.1 of the Streets and Highways
Code is repealed.

1041 Wherever a part of a pareel of land is to be taken
for State hishway purpeses and the remainder is to be left
msuehsh&peereeﬁehaeﬁ&stebeefht-ﬂev&luete&s

ewner; or to give rise to elaims or litigation eoneerning
severanee or other damage; the department may aequire
the whele pareel and may sell the remainder or may
exchange the same for other property needed for State
highway purpeses:

Comment. Section 104.1 is superseded by Code of Civil
Procedure Section 1240.410 et seq.

Streets & Highways Code § 104.2 (repealed)

SEC. 31. Section 104.2 of the Streets and Highways
Code is repealed.

1042 Whenever property which is deveted to er held
for some other publie use for which the power of eminent
demain misht be exereised is to be taken for State highway

p&rpeses;t—hedep&rt—meﬂtm&y;w&htheeensen%'efthe

G&hfefma-realpfepeﬂytebee*eh&ﬁgeéw&hsuehpeﬂeﬂ
or ageney for the real preperty so to be taken for State
highway purpeses: This seetion does not limit the
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authorization to the department to aequire; other than by
eendemnnation; property for sueh purpeses:

Comment. Section 104.2 is superseded by Code of Civil
Procedure Section 1240.310 et seq. (condemnation for exchange
purposes). See also COoDE Civ. Proc. §§ 1230.030 (exercise of
eminent domain power discretionary), 1240.160 (interpretation
of grants of condemnation authority).

Streets & Highways Code § 104.3 (repealed)

SEC. 32. Section 104.3 of the Streets and Highways
Code is repealed.

104-3: The department may condemn real property er
any interest therein for reservations in and abeut and
along and leading to any State higshway or other publie
weork or improvement eonstrueted or to be eenstrueted by
%hedep&rt-meﬁt&ndm&y-&&ert-heesta-blﬂmhmeﬁt-laﬁﬁg

eoncerning the future use and oecupation of sueh real
property or interest therein; se as to proteet sueh publie
weork and imprevement and its environs and to preserve
the view; appearanee; light; air and usefulness of sueh
publie werl: provided; that land so eendemned under
autheority of this seetion shall be limited to pareels lying
whelly or in part within a distanee of not to exeeed ene
hundred fifty feet from the elosest beundary of sueh publie
weork or improvement; provided that when pareels whieh
are taken; only sueh pertions may be eondemned whieh do

Comment. Section 104.3 is superseded by Code of Civil
Procedure Section 1240.120.

Streets & Highways Code § 104.7 (repealed)

SEC. 33. Section 104.7 of the Streets and Highways
Code is repealed.

1047 Nene of the provisions ef seeHens 10%; 1041
104-2: 10X-3; or 104-6 is intended to limit; or shall lirnit; the
pfewsreﬂsefaﬁyetherefsaidseehen&e&ehefwhiehis&
distinet and separate autherization:
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Comment. The substance of Section 104.7 is continued in
Code of Civil Procedure Section 1240.160.

Streets & Highways Code § 104.15 (amended)

SEC. 34. Section 104.15 of the Streets and Highways
Code is amended to read:

104.15. Whenever land has been acquired pursuant to
former Section 104.1 or pursuant to Article 5
(commencing with Section 1240.410) of Chapter 3 of Title
7 of Part 3 of the Code of Civil Procedure , the department
may, in its discretion, lease to a local agency for park
purposes suek all or any portion of the remainder net te
exeeed 200 feet from the elosest beundary of the state
highway or publie werk or imprevement; when such use
will protect such highway, public work or improvement
and its environs, and will preserve its view, appearance,
light, air and usefulness. Such lease shall be made in
accordance with procedures, terms and conditions to be
prescrlbed by the Galifernia Highway GCGommission
commission . Such terms and conditions shall include all of
the following:

(a) Provisions requiring the local agency to develop
and maintain such portion of the remainder as a park.

(b) Provision that whenever such portion of the
remainder is needed for state highway purposes, the lease
shall terminate.

(c) Provision that whenever such portion of the
remainder ceases to be used for park purposes, the lease
shall terminate.

Comment. Section 104.15 is amended to substitute a
reference to the statutory provisions that superseded Section
104.1 and to delete the 200-foot restriction. See CODE Civ.
PRrROC. §1240.430 (disposal of acquired remnants). C£ CODE
Civ. ProcC. §1240.120 (right to acquire property to make
effective the principal use).

Streets & Highways Code § 135 (amended)

SEC. 35. Section 135 of the Streets and Highways Code
is amended to read:

135. The department may enter into contracts for the
removal or relocation of structures or improvements

2 5 370
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situated upon real property over which a right of way for
state highway purposes has been or is to be acquired.
Nothing in this section limits or restricts the authority of
the department to make agreements authorized by
Section 1263.610 of the Code of Civil Procedure.

Comment. The second sentence has been added to Section
135 to make clear that the authority granted the department by
that section does not limit or restrict the authority granted by
Code of Civil Procedure Section 1263.610 (performance of work
on property not taken to reduce compensation).

Streets & Highways Code § 146.5 (amended)

SEC. 36. Section 146.5 of the Streets and Highways
Code is amended to read:

146.5. The department may construct fringe and
transportation corridor parking facilities along the state
highway system when such construction is financed, in
whole or in part, with federal funds and the entire balance
of the cost of such construction is financed with funds
contributed by the local agency or transit district that will
operate the buses which will serve such facility. For the
purposes of this code, such facilities shall be considered as
part of the state highway and the department shall acquire
the right-of-way necessary for such facilities in accordance
with all of the laws and procedures applicable to other
state highway projects ineluding; but net limited to; the

The rights and obligations of the department and the
local agency or transit district with respect to such fringe
and transportation corridor parking facilities shall be
determined by agreement between the department and
the local agency or transit district.

Comment. Section 146.5 is amended to delete the reference
to Sections 104-104.3. Sections 104.1-104.3 have been repealed,
and the reference is unnecessary. See CopE CIv. PRoC.
§§ 1240.120 (condemnation for protective purposes), 1240.310 et
seq. (condemnation for exchange purposes), and 1240.410 et
seq. (excess condemnation).
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Department of Parks and Recreation

Streets & Highways Code § 887.2 (amended)

SEC. 37. Section 887.2 of the Streets and Highways
Code is amended to read:

887.2. The Department of Parks and Recreation may,
when funds are spemﬁmally appropriated therefor by the
Legislature, acquire by purchase, gift, grant, bequests,
demise, lease, eendemnation or otherwise, the fee or any
lesser interest or right in real property, including but not
limited to access rights and scenic easements, for the
purpose of establishing such parkway.

Comment. Section 887.2 is amended to delete the authority
of the Department of Parks and Recreation to exercise the
power of eminent domain since the Department of Parks and
' Recreation no longer has this power. Acquisitions of property by
eminent domain for the purposes of Section 887.2 are to be
accomplished under the Property Acquisition Law by the
Public Works Board. See GovT. CODE §§ 15853-15855.

Department of Transportation—Toll Bridges

Streets & Highways Code § 30401 (amended)

SEC. 38. Section 30401 of the Streets and Highways
Code is amended to read:

30401. In eminent domain proceedings to acquire
property for any of the purposes of this chapter, any toll
bridge or other toll highway crossing, real property,
personal property, franchises, rights, easements, or other
property or privileges appurtenant thereto appropriated
or dedicated to a public use or purpose by any person,
private, public, or municipal corporation, county, city,
district, or any political subdivision of the State, may be
condemned and taken, and the acquisition and use thereof
as provided in this chapter for the same public use or
purpose to which such property has been appropriated or
dedicated or for any other public use or purpose, shall be
deemed a superior and permanent right and necessity,
and a more necessary use and purpose than the public use
or purpose to which such property has already been
appropriated or dedicated.

2 5 3%
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It shall not be necessary in any eminent domain
proceedings pursuant to this section to plead or prove any
acts or proceedings preliminary or prior to the adoption of
the resolution provided for in this artiele deseribing the
property sought to be taken and direeting sueh
preeeedings required by Section 1245.220 of the Code of
Civil Procedure .

Comment. Sections 30401 and 30402 are amended to reflect
the repeal of Section 30404. See the Comment to that section.

Streets & Highways Code § 30402 (amended)

SEC. 39. Section 30402 of the Streets and Highways
Code is amended to read:

30402. In eminent domain proceedings to acquire
property for any of the purposes of this chapter, any
transportation  facilities, additional transportation
facilities, real property, personal property, franchises,
rights, easements, or other property or privileges
appurtenant thereto appropriated or dedicated to a public
use or purpose by any person, private, public, or municipal
corporation, county, city, district, or any political
subdivision of the State may be condemned and taken and
the acquisition and use thereof as provided in this chapter
for the same public use or purpose to which such property
has been appropriated or dedicated or for any other public
use or purpose shall be deemed a superior and permanent
right and necessity, and a more necessary use and purpose
than the public use or purpose to which such property has
already been appropriated or dedicated, except as to real
estate, personal property, franchises, rights, privileges, or
easements actively used by or necessary for the operation
of a common carrier by railroad other than those used
primarily by such railroad for the transportation of persons
or property by interurban operation to and from an area
within 50 miles from either end of any toll bridge or other
toll highway crossing acquired or constructed pursuant to
this chapter.

Except for such prior railroad use, it shall not be
necessary in any eminent domain proceedings pursuant to
this section to plead or prove any acts or proceedings
preliminary or prior to the adoption of the resolution
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provided for in this artiele deseribing the property sought
te be taken and direeting sueh proeeedings required by
Section 1245.220 of the Code of Civil Procedure .

Comment. See the Comment to Section 30401.

Streets & Highways Code § 30403 (repealed)

SEC. 40. Section 30403 of the Streets and Highways
Code is repealed.

eendemﬁaﬂétake-mfeeerebhemse-asthea-u-t-heﬂw
determmes—m%hen&meeffhe&a%e&nybﬂdgeer

the transportation faeilities or additional faeilities of any
sueh bridge or other highway erossing:

Comment. Section 30403 is unnecessary. See CODE CIv.
PRoC. §§ 1230.020 (law governing exercise of eminent domain
power), 1240.110 (right to acquire any necessary right or

interest in any type of property). See also Sections 30401 and
30402.

Streets & Highways Code § 30404 (repealed)

SEC. 41. Section 30404 of the Streets and Highways
Code is repealed. -

3040%: The department shall eommenee any sueh
pfeeeeémgsmeﬁﬁneﬁtdemamwhenevef%he&u%heﬂty
&rs%passes&feseluhendeel&ﬁﬁgtha%pubhemteresfaﬁd

require the aequisition; eonstruetion; eor
eempleheﬁbyt-heSEa%eae&ngthreﬁgh%hedep&rt-meﬂtef
such bridge or highway erossing; trenspertation
&eﬂtt—tes— oF addrt—teﬁal transportation faeiliies er the
aeqmsr&eﬂefaﬁypafheulaffeales%ate-peﬂeﬂalpfepeﬁf
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franehises; rights; privileges; or easements; and that such
X or ki g ) dibies oF |
b?d;.g.e .] highway e*.esm;g.].h.&ﬁs egpeaﬂyltaha sueh“] idee oF

eempletion:

{b) That sueh property and franchises; rights;
privileges; or easements are; and that the aequisition of the
fee or other interest therein is; neeessary therefor

te> That sueh propesed aequisition; construction; or
eompletion is planned or loeated in a manner whieh will

Comment. Section 30404 is superseded by Code of Civil
Procedure Sections 1240.040 and 1245.210 ef seq.

Streets & Highways Code § 30405 (repealed)

SEC. 42. Section 30405 of the Streets and Highways
Code is repealed.

30405: The departrment may eondemn and take; in fee
or otherwise as the autheority determines; in the name of
the State; pursuant to or in eonjunetion with any other
preeecedings at any time brought pursuant to this artiele;
any real property considered neeessary for the purpese of
exehanging it for other real property to be used for any of
the purpeses of this chapter-

Reeal property may be aequired for sueh purpeses only
when the owner of the property needed for a purpese
previded in this chapter has agreed in writing to sueh
exchange; and when; in the opinion of the authority; an
ceonomy in the aequisition of the neeessary property ean
be effeeted thereby: The determination of the autherity is
eonelusive evidenee of all matters set forth in this seetion

Comment. Section 30405 is superseded by Code of Civil
Procedure Section 1240.310 et seq.
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Department of Water Resources

Water Code § 250 (amended)

S(Ei:c. 43. Section 250 of the Water Code is amended to
read:

250. In the name of the people of the State of
California, the department may eemdemn acquire by
eminent domain an y property necessary for state water
and dam purposes ; . under the provisions of the Geode of
Givil Proeedure fel&tmg to eminent domain; any real
property or interest therein whieh it is autheorized to
aeguire: The department shall not commence any such
proceeding in eminent domain unless the project for
which the property is being acquired has been authorized ;
and funds are avallable therefor ;. and the dﬂ'eeter first

Comment. The portion of Section 250 that required a
declaration of necessity by the Director of Water Resources,
concurred in by the California Water Commission, before the
Department of Water Resources could condemn property, is
superseded by Code of Civil Procedure Sections 1240.040 and
1245.210 et seq. Under Code of Civil Procedure Section 1245.210
et seq., a resolution of necessity adopted by the California Water
Commission is required, but the requirement of a declaration
of necessity by the director is not continued.

Other portions of Section 250 have been omitted as
unnecessary. See CODE Ci1v. PRoc. §§ 1230.020 (law governing
exercise of eminent domain power), 1235.170 and 1240.110
(right to acquire any necessary right or interest in any type of

property).
Water Code § 251 (repealed)

SEC. 44. Section 251 of the Water Code is repealed.
251 The deelaration of the director shall be eenelusive
evidenee:
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{8y Of the publie neeessity of sueh propesed publie

tmprevement:

<b) That sueh real property or interest therein is
neeessary therefor:

{ey That such propesed publie improvement is planned
or loeated in & manner which will be most eompatible with

the greatest publie good and the least private injury-

Comment. Section 251 is superseded by Code of Civil
Procedure Section 1245.250.

Water Code § 251.1 (repealed)

SEC. 45. Section 251.1 of the Water Code is repealed.

2541 Property already appropristed to publie use
shall not be taken unless for a more neeessary publie use
than that to whieh it has already been appropriated:

Comment. Section 251.1 is superseded by Code of Civil
Procedure Sections 1240.510 et seq. (compatible use), 1240.610
et seq. (more necessary public use).

Water Code § 252 (amended)

S(}'i:c 46. Section 252 of the Water Code is amended to
rea

252. The Subject to Sections 1240.670 and 1240.680 of
the Code of Civil Procedure, the real property which the
department may acquire by eminent domain, or

otherwise, includes any property dedicated to park
purposes, however it may have been dedicated ; when the
dircetor has determined by sueh deel&rehen that sueh
preperty is neeessary for state water and dam purpeses .

Comment. Section 252 is amended to make reference to
provisions that limit the right to acquire park property under
- Section 252. The deleted portion of Section 252 is unnecessary.
See the Comment to Section 250.

Water Code § 254 (repealed)

SEC. 47. Section 254 of the Water Code is repealed.
254 Whenever a part of a pareel of land is to be taken
for state dam or water purpeses and the remainder is to be
left in sueh shape or condition as te be of litHe value to its

ewner—ertegweﬁse%ee}mmserhﬁgaheﬁeeneemmg
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severafice oF other damnsge; the department mey aequire
the whele pareel and may sell the remainder or may
exchange the same for other property needed for state
dam or water purpeses:

Comment. Section 254 is superseded by Code of Civil
Procedure Section 1240.410 et seq.

Water Code § 255 (repealed)

SEC. 48. Section 255 of the Water Code is repealed.
258. Whenever property which is deveted to or held
for somne other publie use for whieh the power of eminent
demain mizht be exereised is to be taken for state dam or
wa-terpa-rpeses—thedepaﬁmeﬂ%mathﬁh%heeensentef

G&hferma— real property to be exchanged with sueh persen
or ageney for the real property so to be taken for state dam
or water purpeses: This seetion does not limit the
autherization to the department to aequire; other then by
eendemnation; property for sueh purpeses:

Comment. Section 255 is superseded by Code of Civil
Procedure Section 1240.310 ef seq.

Water Code § 256 (repealed)

SEC. 49. Section 256 of the Water Code is repealed.

256: The department may econdemn real property or
any interest therein for reservations in and about and
aleng&ndleadmg%eaﬁys%&tedamefwa%er{ﬁaeﬂ&yef

eenstrueted or o be
eenst-rueted by the department and may; after the
_establishment; laying eut and ecompletion of sueh
improvement; eenvey out any such real preperty or
interest therein thus acquired and not neeessary for sueh
improvement with reservations eeneerning the future use
and eeceupation of such real property or interest therein;
se as te preteet such publie work and imprevement and its
environs and to preserve the view; appearanee; light; air
and usefulness of sueh publie weorle provided; that land se
eondemned under authority of this seetion shall be limited
te pareels lying whelly or in part within a distanee of not
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to exeeed 500 feet from the elosest beundary of sueh publie
weork er improvement; provided; that wher pareels whieh
lie only partially within sueh limit of 500 feet are taken;

Comment. Section 256 is superseded by Code of Civil
Procedure Section 1240.120.

Water Code § 8304 (amended)

SEC. 50. Section 8304 of the Water Code is amended to
read: :
8304. The department may obtain or condemn any
right of way necessary for any construction under this
chapter . and shell preeceed; if neeessary; to condemn
under the terms of the Cede of Givil Rrocedure relating to
sueh preecedings:

Comment. The deleted portion of Section 8304 is

unnecessary. See CODE C1v. Proc. § 1230.020 (law governing
exercise of eminent domain power).

Sacramento and San Joaquin Drainage District

Water Code § 8590 (amended)

SEC. 51. Section 8590 of the Water Code is amended to
read: '

8590. The board may do any of the following:

(a) Acquire either within or without the boundaries of
the drainage district, by purchase, condemnation or by
other lawful means in the name of the drainage district, all
lands, rights of way, easements, property or material
necessary or requisite for the purpose of bypasses, weirs,
cuts, canals, sumps, levees, overflow channels and basins,
reservoirs and other flood control works, and other
necessary purposes, including drainage purposes.

(b) Construct, clear, and maintain bypasses, levees,
canals, sumps, overflow channels and basins, reservoirs
and other flood control works.

(c¢) Construct, maintain, and operate ditches, canals,
pumping plants, and other drainage works.
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(d) Make contracts in the name of the drainage district
to indemnify or compensate any owner of land or other
property for any injury or damage caused by the exercise
of the powers conferred by this division, or arising out of
the use, taking, or damage of any property for any of the
purposes of this division.

{e> Whenever real property whieh is devoted to or held
for some other publie or quasi/publie use is required by the
drainage distriet for any of the purposes set forth in this
p&rt—thebe&rdmayaeq&rremfeeermaﬁylesseresta%e
in interest in the name of the drainage distriet real
property adjacent therete or in the immediate vieinity
thereeof to be exchanged for the real property required by
the drainage distriet as aforesaid for the purpeoses set forth
in this part: -

Comment. The deleted portion of Section 8590 is
superseded by Code of Civil Procedure Section 1240.310 et seq.
(condemnation for exchange purposes).

Water Code § 8590.1 (repealed)

SEC. 52. Section 8590.1 of the Water Code is repealed.
8500-1: Wherever a part of a pareel of land is to be
taken for purpeses as set forth in Seetion 8590 of this eede
and the remainder is to be left in sueh shape or eondition
astebeefht—t-levalﬁeteﬁsewnerertegweﬂseteelms

needed for purpeses as set forth in Seetion 8590 of this
eede:

Comment. Section 8590.1 is superseded by Code of Civil
Procedure Section 1240.410 et seq.

Water Code § 8593 (amended)

SEC. 53. Section 8593 of the Water Code is amended to
read:

8593. The board may eendemn acquire by eminent
domain in the name of the drainage district any property
necessary for any of the purposes set forth in this part;.

Hﬁdef%hepfemwﬁseftheGedeewaﬂPfeeedﬂre
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Comment. The deleted portions of Section 8593 are
unnecessary. See CODE C1v. PRoc. §§ 1230.020 (law governing
exercise of eminent domain power), 1235.170 (defining

“property”).

Water Code § 8594 (repealed)

SEC. 54. Section 8594 of the Water Code is repealed.

859%: The beard shall net eommence any preceeding
in eminent domeain unless it first adopts a reselution
eequisition; eonstruetion; eor ecompletion of the
improvement for which the preperty or interest im
property i3 required; or will be required; and that the
property or interest deseribed in the reselution is
neeessary for the improvement:

Comment. Section 8594 is superseded by Code of Civil
Procedure Sections 1240.040 and 1245.210 et seq.

Water Code § 8595 (repealed)

SEC. 55. Section 8595 of the Water Code is repealed.
8596: The resolution of the beard shall be eonelusive

- {b) That the property or interest is heeessary for the
te)} That the propesed publie improvement is planned
or leeated in & manner whieh will be mest eompatible with
Comment. Section 8595 is superseded by Code of Civil
Procedure Section 1245.250.

Central Valley Project

Water Code § 11575.1 (repealed)
SEC. 56. Section 11575.1 of the Water Code is repealed.
HE75-3: The authority eonferred by Seetion H575 to
aequire property for water purpeses; ineludes authority to
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Comment. Section 11575.1 is superseded by Code of Civil
Procedure Section 1240.210 et seq.

Water Code § 11575.2 (repealed)

SEC. 57. Section 11575.2 of the Water Code is repealed.
H575:2: Whenever a part of a pareel of land is to be
takken for state water development purpeses and the
remainder is to be left in sueh shape or eendition as to be
of litde value to its ewner; or to give rise to elaims or

liigation eoneerning severanee or other damage; the

Comment. Section 11575.2 is superseded by Code of C1v1l
Procedure Section 1240.410 et seq.

Department of Water Resources

Water Code § 11580 (amended)

SEC. 58. Section 11580 of the Water Code is amended
to read:

11580. When the department cannot acquire any
necessary property by agreement with the owner, the
department may eendemn and take exercise the power of
eminent domain to acquire the property in the name of
the State under the previsions of the laws of this State
relating to eminent domain preeeedings: if the project for
which the property is being acquired has been authorized
and funds are available therefor.

Comment. Section 11580 is amended to continue the final
portion of former Section 11581 and to delete unnecessary
language See Cope CIv. Proc. §1230.020 (law governing
exercise of eminent domain power).

Water Code § 11581 (repealed)

SEC. 59. Section 11581 of the Water Code is repealed.
1581 The department has ne power to eemmenee
pfeeeedmgsmemiﬁeﬁtdemamuﬁlessaﬁdan%ﬂ%he
dtreeter first meakes a deeclaration; eoneurred in by
feseluheneft-heGa-hfefmeWaterGemmmswn-tha%pubhe

rntefest&ndﬁeeess&yreqmreiheeeqmstheﬁ
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avetable therefor:

Comment. Section 11581 is superseded by the more general
provisions of Code of Civil Procedure Section 1245.210 et seq.
which makes a resolution of necessity adopted by the governing
body of the condemning entity a prerequisite to condemnation.
Under Code of Civil Procedure Section 1245.210 et seq., a
resolution of necessity adopted by the California Water
Commission is required, but the requirement of a declaration
of necessity by the director is not continued. See Comment to
Section 250.

The final portion of Section 11581 is preserved in Section
11580. ’

Water Code § 11582 (repealed)
SEC. 60. Section 11582 of the Water Code is repealed.
Hb82: The written deelaration of the department

be eenelusive evidenee of all of the fel-lewmg-

Comment. Section 11582 is superseded by Code of Civil
Procedure Section 1245.250.

Water Code § 11583 (repealed)

SEC. 61. Section 11583 of the Water Code is repealed.

H583: Preperty already appropriated to publie use
shell not be taken unless for a more neeessary publie use
then thet te whieh it has already been appropriated:

Comment. Section 11583 is superseded by Code of Civil

Procedure Sections 1240.510 et seq. (compatible use), 1240.610
et seq. (more necessary public use).

Water Code § 11587 (repealed)

SEC. 62. Section 11587 of the Water Code is repealed.
H587: The departrment in the name of and for the
State may take immediate pessession and use of any
property required for the censtruetion; operation; or
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. . I )
reason of an &djﬁd-le&t-teﬁ that there i3 no neeessity for
taling the property-

Comment. Section 11587 is superseded by Chapter 6
(commencing with Section 1255.010) of Title 7 of Part 3 of the
Code of Civil Procedure.

(1098-1100 blank)

ve85767—604 1-74 2M

2 5 515




